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Plaintiff John Smith ("Named Plaintiff' or "Class Representative"), 

individually and on behalf of the proposed Settlement Class, and Defendant 

A-Check Ainerica Inc. d/b/a A-Check Global ("Defendant" or "A-Check"),

hereby enter into this Settlement Agreement to resolve this class action. 

The parties hereto are together the "Parties." 

I. RECITALS

1. On December 3, 2015, Named Plaintiff John Smith filed this

proposed class action against Defendant A-Check America Inc., d/b/a A­

Check Global in Superior Court of the State of California. On January 29, 

2016, A-Check removed the lawsuit to this Court. On February 17, 2016, 

Plaintiff filed his First Amended Complaint. (See Dkt. No. 15.) 

2. The operative complaint in this Action alleges that Defendant

willfully violated the Fair Credit Reporting Act ("FCRA") by preparing 

background reports that contained information in violation of 15 U.S.C. 

§ 1681c.

3. On December 1, 2016, the Parties attended a full-day

17 mediation with mediator Joan Kessler and signed a binding Terms Sheet. 

18 Prior to that mediation, the Parties exchanged numerous pieces of 

19 information related to this Action, through both formal and informal 

20 discovery. Defendant provided information on its databases, class size, 

21 recordkeeping systems, and internal policies and controls. Plaintiff also 

22 deposed Defendant's corporate representative and the Parties engaged in 

23 numerous conference calls, some of which included technical consultants 

24 for each side who exchanged views on how to extract information from 

25 Defendant's databases. 

26 4. Prior to mediation the Parties provided the mediator with

27 mediation briefs, setting forth their positions on the merits of Named 

28 
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1 Plaintiffs claims, the prospects of class certification, and their views on an 

2 appropriate settlement structure and value. 

3 5. Defendant denies that it has engaged in any wrongdoing and

4 does not admit or concede any liability in connection with any facts or 

5 claims that have been alleged against it, but has agreed to this Settlement 

6 Agreement because of the substantial expense of litigation, the length of 

7 time necessary to resolve the issues presented, and the disruption to its 

8 business operations. 

9 6. Based upon their analysis and evaluation of several factors,

1 O Class Counsel recognize the substantial risks of continued litigation and 

11 delay, including the likelihood that the case, if not settled now, might not 

12 result in any recovery for the Named Plaintiff and Settlement Class. 

13 7. Class Counsel have conducted a thorough study and

14 investigation of the law and facts relating to the claims that were asserted and 

15 that could have been asserted, as well as a thorough study and investigation 

16 of the scope and identity of the Settlement Class (which are based in part on 

17 the Defendant's discovery responses), and have concluded, taking into 

18 account the benefits of this Settlement and the risks and delay of further 

19 litigation, that this Settlement is fair and reasonable and in the best interests 

20 of the Named Plaintiff and Settlement Class. 

21 8. Subject to the approval of the Court, the Parties wish to settle

22 this Action, effect a compromise, and terminate the Action. In light of the 

23 above recitals, the Parties understand and agree that the claims asserted here 

24 shall be settled, compromised, and released, subject to the approval of the 

25 Court, upon and subject to the following terms and conditions: 

DEFINITIONS 26 II.

27 9. Action or Litigation means this lawsuit, styled as John Smith v.

28 A-Check America Inc. d/b/a A-Check Global, No. 5:16-cv-00174-VAP-KK

2 
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1 (C.D. Cal.). 

2 

3 

4 

10. Agreement means this Settlement Agreement and Release.

11. Class Counsel means Berger & Montague, P.C.

12. Class List means a list of all members of the Settlement Class, to

5 be generated by Defendant and provided to Class Counsel and the Settlement 

6 Administrator not more than seven business days after the Court enters a 

7 preliminary approval order. The Class List shall include full names and last 

8 known addresses, in Excel or another agreed-upon format, which shall be at 

9 Defendant's expense. 

10 

11 

13. Class Representative or Named Plaintiff means John Smith.

14. Court means the United States District Court for the Central

12 District of California. 

13 15. Cy Pres Recipient means Southern Center for Human Rights in

14 Atlanta, an internationally recognized non-profit organization that advocates 

15 for criminal-justice-system reforms and engages in advocacy on behalf of 

16 criminal defendants, incarcerated individuals, and individuals with criminal 

17 records. 

18 16. Declaration means the sworn statement provided by Defendant

19 to Class Counsel after execution of the Parties' Terms Sheet and prior to the 

20 execution of this Agreement, attached hereto as Exhibit A. 

21 17. Defendant or Released Parties or A-Check means Defendant A-

22 Check America Inc. d/b/a A-Check Global and its respective present, former 

23 and future parents, subsidiaries, corporate family members, officers, 

24 directors, and employees, individually, jointly and severally. This term does 

25 not include the entities from whom Defendant purchases data nor does this 

26 term include Innovative Enterprises, Inc. 

27 18. Effective Date means the first day after the first date on which

28 all of the following have occurred: 
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a. 

b. 

C. 

d. 

e. 

all Parties, Class Counsel, and Defendant's counsel have 

executed this Agreement; 

the Court has issued a preliminary approval order; 

reasonable notice has been given to Settlement Class Members 

including providing them an opportunity to opt out of or object 

to the Settlement; 

the Court has held a fairness hearing, entered Final Judgment 

approving the Settlement, awarded the Class Representative any 

service payment, and awarded Class Counsel their reasonable 

attorneys' fees and costs; and 

Only if there are written objections filed before the fairness 

hearing and those objections are not later withdrawn, the last of 

the following events to occur: 

1. if no appeal is filed, then the date on which the objector's

time to appeal the Final Judgment has expired with no appeal

or any other judicial review having been taken or sought; or

11. if an appeal of the Final Judgment has been timely filed or

other judicial review was taken or sought, the date that order

is finally affirmed by an appellate court with no possibility of

subsequent appeal or other judicial review or the date the

appeals or any other judicial review are finally dismissed

with no possibility of subsequent appeal or other judicial

review.

It is the intention of the Parties that the Settlement shall not become effective 

until the Court's Final Judgment has become final. 

19. Final Approval Order or Final Judgment means the Court's

order granting final approval of this Settlement. 
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1 20. Gross Maximum Settlement Amount or "GSA" means

2 $400,000, which shall be the maximum total amount from which the Named 

3 Plaintiff and Settlement Class Members will be paid, from which all out-of-

4 pocket costs of settlement administration will be paid, and from which Class 

5 Counsel's attmneys' fees, costs, and expenses and Named Plaintiffs service 

6 payment, if approved by the Court, will be paid. Defendant will pay the GSA 

7 into a common fund, which shall be established and maintained by the 

8 Settlement Administrator as a Qualified Settlement Fund for federal tax 

9 purposes pursuant to Treas. Reg. § l.468B-l. The Settlement Administrator, 

10 on behalf of the Settlement Class, shall be responsible for all administrative, 

11 accounting and tax compliance activities in connection with the Qualified 

12 Settlement Fund, including any filing necessary to obtain Qualified 

13 Settlement Fund status pursuant to Treas. Reg. § l .468B-1. Defendant shall 

14 provide to the Settlement Administrator any documentation necessary to 

15 facilitate obtaining Qualified Settlement Fund status. The GSA shall 

16 represent the full extent of Defendant's financial obligations under this 

17 Settlement Agreement. There shall be no reversion to Defendant from the 

18 GSA under any circumstance. 

19 21. Net Settlement Fund means the amount of money remaining

20 after the Gross Maximum Settlement Amount is reduced by the following 

21 amounts, as approved by the Court: (a) the service payment to the Named 

22 Plaintiff; (b) reasonable attorneys' fees and costs to Class Counsel; and (c) 

23 the fees of the Settlement Administrator. 

24 22. Opt-Out Deadline or Objections Deadline means the date the

25 Court establishes as the deadline by which Settlement Class Members must 

26 mail and postmark a written notice of their intent to opt-out of the Settlement 

27 and by which objections to the preliminarily approved Settlement must be 

28 
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1 filed with the Court. The Parties shall jointly request that this date shall be no 

2 less than forty-five days after the mailing of Postcard Notice. 

3 23. Postcard Notice means the double-sided postcard attached

4 hereto as Exhibit B, subject to Court approval, which the Settlement 

5 Administrator will mail, via first-class U.S. mail, to each Settlement Class 

6 Member. 

7 

8 

24. Parties means the Class Representative and Defendant.

25. Settlement or Agreement means this Settlement Agreement and

9 Release. 

10 26. Settlement Administrator means Kurzman, Carson Consultants

11 who were chosen by Class Counsel following a competitive bidding process. 

12 Kurzman, Carson Consultants shall remain neutral when executing their 

13 duties. The Settlement Administrator shall be bound to the terms of this 

14 Settlement Agreement. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

27. Settlement Class means the following:

All persons who were the subject of a background report 
prepared by Defendant, whose report contained one or more 
items of criminal information which were non-convictions, 
where such information antedated the report by more than 
seven years, and whose report was issued at any time dating 
from February 17, 2014 to the date of execution of this 
Agreement. 

The Parties, in good faith, estimate that Settlement Class comprises 2,717 

individuals. 1

28. Settlement Class Member means any individual who is a

member of the Settlement Class who does not file a timely and valid written 

notice of intent to opt-out by the Opt-Out Deadline. 

1 The Parties agree that Plaintiff can withdraw from the Settlement if additional review 
indicates the Settlement Class is larger than 2,922 individuals. 
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1 29. Settlement Website means a website to be established and

2 maintained by the Settlement Administrator, at a URL to be agreed upon by 

3 the Parties, and as described below in paragraph 42. 

4 III. RELIEF AND BENEFITS

5 

6 

A. NON-MONETARY RELIEF

30. As a direct result of the filing of this Action, Defendant has

7 implemented an automated process to screen out information that should not 

8 be reported pursuant to 15 U.S.C. § 1861c. See Ex. A. As part of this 

9 Agreement, Defendant agrees to keep an automated screening process in 

10 place for at least two years after the Effective Date unless Defendant 

11 believes in good faith that a change in existing law or regulation warrants a 

12 departure from this practice, at which time Defendant shall notify Class 

13 Counsel of the change and the basis therefore. Nothing in this Agreement 

14 shall prohibit Defendant from exercising reasonable business judgment to 

15 make appropriate adjustments to the manner in which the automated review 

16 is conducted (e.g., changing algorithms to account for new terms, etc.). 

17 31. As a direct result of the filing of this Action, Defendant has

18 implemented procedures to confirm that charges which are dismissed or 

19 dropped due to amendment of the charge prior to conviction are no longer 

20 reported after seven years. See Ex. A. As part of this Agreement, 

21 Defendant agrees to keep this procedure in place for at least two years after 

22 the Effective Date unless Defendant believes in good faith that a change in 

23 existing law or regulation warrants a departure from this practice, at which 

24 time Defendant shall notify Class Counsel of the change and the basis 

25 therefore. Nothing in this Agreement shall prohibit Defendant from 

26 exercising reasonable business judgment to make appropriate adjustments to 

27 the manner in which the automated review is conducted ( e.g., changing 

28 algorithms to account for new terms, etc.). 

CASE NO: 5:16-CV-00174-VAP-KK 

36183460v.9 

7 

SETTLEMENT AGREEMENT AND RELEASE 

Case 5:16-cv-00174-VAP-KK   Document 56-2   Filed 01/30/17   Page 10 of 50   Page ID #:456



 

1 32. Defendant agrees to provide a copy of their report to all

2 Settlement Class Members who contact Defendant to request a copy per the 

3 method stated on the notice and the Settlement Website. 

4 B. MONETARY RELIEF

5 33. In exchange for the release of claims described below,

6 Defendant shall deposit the GSA of $400,000 with the Settlement 

7 Administrator, which shall be distributed as discussed in this section. 

8 34. The GSA shall represent the full and complete extent of

9 Defendant's financial obligations under this Settlement Agreement, and 

10 Defendant's financial obligations shall be complete when Defendant 

11 deposits the GSA with the Settlement Administrator. There shall be no 

12 reversion to Defendant from the GSA under any circumstance. 

13 35. Distribution of Net Settlement Fund to Settlement Class

14 Members: Any Settlement Class Members who does not opt-out shall 

15 receive a payment from the Net Settlement Fund. Defendant, in assembling 

16 the class list, shall note which Settlement Class Members had outdated 

17 information related to criminal charges on their reports, and which 

18 Settlement Class Members had only outdated information related to traffic 

19 offenses on their reports. The Net Settlement Fund shall be distributed to 

20 Settlement Class Members such that individuals with any outdated criminal 

21 charges on their reports shall receive a payment four times greater than 

22 those with only outdated traffic violations on their reports. 

23 36. Service Payment to Class Representative: Class Counsel will

24 petition the Court for a $3,500 service payment to Class Representative, in 

25 consideration for his service as a Named Plaintiff. If approved by the Court, 

26 this service payment will be paid to the Class Representative by the 

27 Settlement Administrator at the same time that checks are issued to the 

28 Settle1nent Class Members. This amount shall be in addition to the amount 
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1 paid to the Class Representative as a class payment described in paragraph 

2 34 above, but shall come out of the GSA. By signing this Agreement, the 

3 Parties warrant that the Class Representative's service payment was 

4 negotiated only after the amount to the class had been agreed upon. Should 

5 the Court decline to approve any requested payment, or reduce such 

6 payment, the Settlement shall still be effective. 

7 37. Attorneys' Fees and Costs: Class Counsel may apply to the

8 Court for an award of fees and costs to be paid from the GSA. The 

9 application for attmneys' fees shall be in an aggregate sum not to exceed 

10 one-third of the GSA. Costs and out-of-pocket expenses shall be paid in 

11 addition to attorneys' fees in the amount in which they were or are incurred 

12 by Class Counsel and are approved for reimbursement by the Court. Costs 

13 incurred by Class Counsel that are associated with the administration of the 

14 Settlement shall also be eligible for reimbursement if approved by the 

15 Court. By signing this Agreement, the Parties warrant that Class Counsel's 

16 attorneys' fees and costs were negotiated only after the amount of the GSA 

17 and method of distribution to Settlement Class Members had been agreed 

18 upon. Should the Court decline to approve any requested payment, or 

19 reduce such payment, the Settlement shall still be effective. 

20 38. Settlement Administrator's Expenses: Reasonable expenses of

21 the Settlement Administrator shall be paid from the GSA up to a total of 

22 $23,000. In no event will Defendant be responsible for any further 

23 administration expenses outside of the GSA. 

24 39. Cy Pres: Settlement Class Members shall have 180 days after

25 checks are mailed to negotiate their checks. Thirty days following the close 

26 of the check-negotiation period, the Settlement Administrator shall 

27 distribute any remaining amounts in the Net Settlement Fund to the Cy Pres 

28 Recipient. 
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1 40. Taxes: The Settlement Administrator on Defendant's behalf

2 will issue to each Settlement Class Member who received and cashed his or 

3 her settlement check, an IRS Form 1099 if required by law and within the 

4 time required by law. Nothing in this Agreement shall be construed as 

5 Defendant or Class Counsel providing any advice regarding the payment of 

6 taxes or the tax consequences of a Settlement Class Member's participation 

7 in any portion of this Agreement. 

8 IV. NOTICE, OBJECTIONS, AND OPT-OUTS

9 A. NOTICE, WEBSITE, CONSUMER REPORTS AND
PHONE SUPPORT

10 

11 41. Within thirty days of receiving the Class List from Defendant,

12 the Settlement Administrator shall mail the Postcard Notice to Settlement 

13 Class Members via first-class U.S. mail. 

14 42. Prior to mailing, the Settlement Administrator shall utilize the

15 U.S. Postal Office's National Change of Address System and appropriate 

16 proprietary software to verify and/or update Settlement Class Members' 

17 addresses. Should any Postcard Notice be returned as undeliverable or 

18 returned with a forwarding address, the Settlement Administrator shall re-

19 1nail the Postcard Notice to the forwarding address and, if no forwarding 

20 addresses is provided, utilize any other legally available database for the 

21 purpose of finding new addresses and remailing. 

22 43. The Settlement Administrator shall cause the Settlement

23 Website to "go live" on the date that the Postcard Notice is mailed and once 

24 the Parties have agreed to the content of the Settlement Website. The 

25 Settlement Website shall: 

26 

27 

28 

a. Provide Settlement Class Members with an opportunity to

update their contact information;
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

b. 

c. 

d. 

e. 

f. 

Contain copies of the pleadings in this matter, including the 

operative complaint, this Agreement, and copies of any orders 

issued by the Comi in connection with this Settlement; 

Inform individuals that they are entitled to receive one free copy 

of any consumer report produced by A-Check and directions for 

requesting such a report from A-Check directly; 

Provide individuals the toll free number described in paragraph 

44; 

Absent agreement by the Patties, not be taken down until all 

remaining funds from the GSA are distributed following the 

Effective Date; 

Be updated as appropriate regarding developments m the 

Litigation; and 

g. Contain the Long Form Notice attached hereto as Exhibit E.

44. On the date that the Postcard Notice is mailed, the Settlement

16 Administrator shall implement a temporary Call Center which will have an 

17 Interactive Voice Response ("IVR") system to provide Class Members with 

18 information about the Settlement and will allow Class Members to provide 

19 their updated contact information. 

20 

21 

B. OBJECTION AND OPT-OUT REQUIREMENTS

45. Right to Opt Out: All individuals in the Settlement Class will

22 have the right to be excluded from, i.e., to "opt out" of, the Settlement Class. 

23 On or before the Opt-Out Deadline, each individual who elects to opt out of 

24 the Settlement must send, by first-class U.S. mail, written notice addressed to 

25 the Settlement Administrator indicating his or her name and address and 

26 stating that he or she desires to opt out of the Settlement or otherwise does 

27 not want to participate in the Settlement. Any individual who does not timely 

28 (as measured by the postmark on that individual's written notice) opt out of 
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1 the Settlement by written notice correctly directed to the Settlement 

2 Administrator and containing the requisite information shall remain a 

3 111e111ber of the Settle111ent Class and shall be bound by any orders of the 

4 Court about the Settlement or the Settlement Class. In no event shall 

5 individuals who purport to opt out of the Settlement as a group, aggregate, 

6 collective, or class be considered a successful opt out. Any individual in the 

7 Settlement Class who fails to timely and validly opt out of the Settlement 

8 Class under this Settlement Agreement shall be bound by the terms of this 

9 Settlement. 

10 46. Objections: Any Settlement Class Member who wishes to object

11 to the Settlement must file a timely written statement of objection with the 

12 Clerk of Court, and mail a copy of that objection with the requisite postmark 

13 to the Settlement Administrator no later than the Objections Deadline. The 

14 Settlement Administrator shall transmit tlie objection to Class Counsel and 

15 Defendant's counsel within one business day of receipt. The objection must 

16 state the case name and number; the basis for and an explanation of the 

17 objection; the name, address, telephone number, and email address of the 

18 Settlement Class Member making tlie objection; and a statement of whether 

19 the Settlement Class Member intends to appear at the fairness hearing, either 

20 with or without counsel. In addition, any objection must be personally signed 

21 by the Settlement Class Member and, if represented by counsel, then by 

22 counsel. Any Settlement Class Member who fails to make objections in the 

23 manner specified above shall be deemed to have waived any objections and 

24 shall be foreclosed from making any objections, whether by appeal or 

25 otherwise, to the Settlement. No Settlement Class Member shall be entitled to 

26 contest in any way the approval of the terms and conditions of this 

27 Agreement or tlie Court's Final Approval Order or Final Judgment except by 

28 filing and serving written objections in accordance with the provisions of this 
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1 Agreement. Class Counsel and Defendant agree that no payments or other 

2 consideration shall be provided to any objector or to counsel for any objector 

3 to the Settlen1ent in connection with the objector withdrawing an objection, 

4 foregoing the right to appeal an objection, or withdrawing an appeal unless 

5 such payment is disclosed to and approved by the Court. 

6 v. 

7 

CLASS CERTIFICATION PURSUANT TO FED. R. CIV. P. 23 

47. The Parties stipulate to class certification pursuant to Fed. R.

8 Civ. P. 23 for purposes of settlement only. Should the Settlement not be 

9 approved by the Court, Defendant specifically reserves its right to contest a 

10 future motion for class certification. The Parties will request approval of a 

11 Settlement Class for purposes of administration and resolution of this Action 

12 only. If the Court does not grant either preliminary or final approval of this 

13 Settlement, then the Parties agree to revert to their previous positions. 

14 VI. RELEASE OF CLAIMS

15 48. Settlement Class Release: On the Effective Date of this

16 Settlement Agreement, for the Settlement Class benefits and for other good 

17 and valuable consideration, the receipt and sufficiency of which are hereby 

18 aclmowledged by Named Plaintiff and Class Counsel, all Settlement Class 

19 Members fully and forever release, waive, acquit, and discharge the Released 

20 Patties from any and all claims the Settlement Class has under 15 U.S.C. § 

21 1681c of the Fair Credit Reporting Act and any analogous state law claims 

22 ( collectively, the "Settlement Class Member Released Claims"). This release 

23 explicitly includes claims for actual damages, statutory damages, and 

24 punitive dainages, as well as for attorneys' fees and costs. The Parties agree 

25 that the payments made hereunder are meant to compensate Settlement Class 

26 Members for all harms incurred as a result of the allegations set forth in the 

27 First Amended Complaint. It is expressly intended and understood by the 

28 Parties that this Settlement Agreement is to be construed as a complete 
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1 settlement, accord, and satisfaction of the Settlement Class Member Released 

2 Claims. 

3 VII. NO ADMISSION OF LIABILITY

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

49. Defendant does not admit any liability, and this Settlement shall

not constitute an admission of liability by Defendant. Nothing in this 

Agreement nor any action taken under it shall be deemed or construed as an 

admission of wrongdoing of any nature on the part of Defendant with respect 

to any allegations or claims, nor does it constitute an admission that others 

are similarly situated or that any putative class meets the requirements for 

class certification. 

VIII. TIMING OF BRIEFING
N

CAFA NOTICE, FINAL FAIRNESS 
HEARING, AND PAYME 'I'S 

50. Named Plaintiff shall endeavor to move for preliminary

14 settlement approval by January 30, 2017, shall propose the preliminary 

15 approval order attached hereto as Exhibit C, and shall request that the 

16 Settlement be preliminarily approved without a formal hearing and based on 

17 the submission of pleadings only. The Parties agree that Named Plaintiff can 

18 cite to the Federal Rule 30(b)(6) witness transcript in settlement approval 

19 briefing. Defendant shall not oppose the motion for preliminary approval. 

20 51. Within ten days of the Named Plaintiff moving for preliminary

21 settlement approval, Defendant shall serve upon the appropriate state 

22 officials of each state in which a Named Plaintiff or a Settlement Class 

23 Member resides and upon the pertinent U.S. Attorney General for each such 

24 state, a notice of this proposed Settlement, and other filings required by the 

25 Class Action Fairness Act of 2005 ("CAFA"), 28 U.S.C. § 1715. Defendant 

26 will provide a copy of this notice to Class Counsel and will file with the 

27 Court a notice of compliance with CAF A's requirements. 

28 
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1 52. Named Plaintiff will file his Motion for Atto1neys' Fees and

2 Costs, Class Representative service payment, and Payment of the Settlement 

3 Administrator's Expenses no later than fourteen days before the Opt-Out 

4 Deadline. 

5 53. Named Plaintiff shall move for final settlement approval no later

6 than thirty days after the Opt-Out Deadline, and in cooperation with 

7 Defendant's counsel, Class Counsel shall propose the Final Approval Order 

8 attached hereto as Exhibit D, Defendant shall not oppose that motion, and the 

9 Parties shall jointly request a fairness hearing as soon as is practicable but no 

1 O sooner than forty-five days after the Opt-Out Deadline. 

11 54. No later than five business days following the Effective Date,

12 Defendant shall wire transfer the GSA to the account established by the 

13 Settlement Administrator. 

14 55. As soon as 1s practicable, but no later than twenty days

15 following the Effective Date, the Settlement Administrator shall mail checks 

16 to all Settlement Class Members, including the service payment to the Class 

17 Representative. 

18 56. As soon as 1s practicable, but no later than twenty days

19 following the Effective Date, the Settlement Administrator shall wire any 

20 approved att01neys' fees and costs to Class Counsel. 

21 IX. SETTLEMENT CONTINGENT ON APPROVAL

22 57. Settlement Contingent on Final Approval: This Settlement is

23 contingent upon final approval of a class action settlement on behalf of the 

24 Settlement Class described herein. In the event that a court of competent 

25 jurisdiction rejects any portion of this Settlement Agreement, the Parties 

26 agree that they will return to mediation with a mutually acceptable mediator. 

27 In the event that a court of competent jurisdiction does not finally approve 

28 such settlement for the Settlement Class, this Agreement shall have no effect. 
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1 58. Settlement Modification. The Parties may agree by stipulation

2 executed by counsel to modify the exhibits to this Agreement to effectuate 

3 the purpose of this Agreement or to conform to guidance from the Court 

4 about the contents of such exhibits without the need to further amend this 

5 Agreement. Any stipulation modifying the Settlement must be filed with the 

6 Court and is subject to the Court's approval. 

7 X. MISCELLANEOUS

8 59. Entire Agreement: This Agreement, together with its exhibits,

9 constitutes the full and entire agreement among the Parties with regard to the 

10 subject matter and supersedes all prior representations, agreements, promises, 

11 or warranties, written, oral, or otherwise. No party shall be liable or bound to 

12 any other party for any prior representation, agreement, promise, or warranty, 

13 oral or otherwise, except for those that are expressly set forth in or attached 

14 to this Agreement. 

15 60. No Prior Assignments: The Named Plaintiff represents,

16 covenants, and warrants that he has not directly or indirectly, assigned, 

17 transferred, encumbered, or purported to assign, transfer, or encumber to any 

18 person or entity any portion of any liability, claim, demand, action, cause of 

19 action, or that are rights released or discharged in this Settlement except as 

20 set forth in this Agreement. 

21 61. Construction: The Parties agree that the terms and conditions of

22 this Agreement are the result of lengthy, arm's-length negotiations between 

23 the Parties and that this Agreement will not be construed in favor of or 

24 against any party by reason of the extent to which any party or the party's 

25 counsel participated in the drafting of this Agreement. 

26 62. Construction of Captions and Interpretations: Paragraph titles,

27 captions, or headings in this Agreement are inserted as a matter of 

28 convenience and for reference and in no way define, limit, extend, or 
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:

1 Dated: 1 /<£ ,2017 By:
Pamela Q. Devata 

E-mail: pdevata@seyfarth.com 
131 South Dearborn Street, Suite 2400

2

3

Chicago, Illinois 60603 
Telephone: (312) 460-5000 
Facsimile: (312) 460-7000

4

5

6
SEYFARTH SHAW LLP 
Timothy L. Hix (SBN 184372) 
E-mail: thix@seyfarth.com 
333 S. Hope Street, Suite 3900 
Los Angeles, California 90071 
Telephone: (213)270-9600 
Facsimile: (213) 270-9601

SEYFARTH SHAW LLP 
Jonathan L. Brophy (SBN 245223) 
E-mail: jbrophy@seyfarth.com 
Monica Rodriguez (SBN 299026) 
E-mail: morodriguez@seyfarth.com 
2029 Century Park East, Suite 3500 
Los Angeles, California 90067-3021 
Telephone: (310) 277-7200 
Facsimile: (310) 201-5219

7
8
9

10
11
12
13
14
15 !
16
17
18
19
20
21
22
23
24
25
26
27
28
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